UNISON evidence to the Low Pay Commission 
on minimum wage rates for 2022 


June 2021 


S— 
UNISON. 


the public service union 


CONTENTS 


[INTRODUCTION krisen te eae ee a e EEEE eae? reece aut noe censeutenaniy etd, 3 
1. SUMMARY. OF REGOMMENDATIONG siccsestearn tee oneadpate pee tnee theres donee hates oneetne ent 4 
2. EXECUTIVE SUMMARY cae eee 8 ee ake et A ee ead nee a 6 
3. GENERAL ECONOMIC CONTEXT eiicede:chagety Raydo thayscnpcues lois cial dueg avila «cpsia ceneemeere 11 
3.1 Economic growth and SurmpluSeS..cideciccceieiet hoki auadieit denied tated headed ended 11 
3.2 Unemployment rate 43. {cto oa diteadaled hadeaeiwads tiene Ghee neeanoes 14 
3:0. NEGOSPONIVING circ. tietes cone ioe eats Aernene Meare ete gem ation a lense d 16 
3.4 Average earnings and pay Settlement. ...............c cece eee eeeeeeneeeeeeee ee eeeeenaeeeeeeeeeeneeee 20 
4. FACTORS AFFECTING LOW INCOME GROUPS. ...........:::ccccceceeeeeeeeeeeeeeeeeeeeeeeeeeeeeees 24 
4.1 Scale of low pay in the We scare tect sect eb wei celal cba cade vaebleniebel tbe eeatddel nae tore 24 
4.2 Labour market development .............::::cccceeeeeeeeeeeeeeeeeeeeeeeeeeceeeeeeeeeeeteeeesaeeeeeeeeeeneeee 26 
4.3 Spread of the Living Wage and contrast to NMW .......... cece eceeeeeeeeee eee eeeeeeneeeeeeeeeeeeeee 29 
4.4 Developments in public SErVICES.......... eee cece eeeeeeeeeee eee eeeeeeeeeaaeeeeeeeeeeeeennaeaeeeeeeeeeenas 32 
5. FACTORS AFFECTING YOUNG WORKERS AND APPRENTICES „ssie 36 
5.1 Youth rate recent developments -i cso tte wteeghe gedaan bdteedrercbater babe dedi 36 
5.2 Employment and wage rates among YOUNG WOFKETS...........:::ccceeeeeeeeeeeeeetteeeeeeeeeeeeeee 38 
5.3 Impact of inflation on value of youth rateS...........ccceccceeeeeeeeseseeeeeeeeeeeeeeeeseaeeeeeeeeeeeenas 39 
5.5 Apprentice rate recent development ...............::::ccccceeeeeeeeeeeeeeeeeeeeeeeeeesenaeaeeeeeeeeneneas 43 
5.7 Undermining of the “national living wage” ...........::::ccceeeeeeeeeeeteeeeeeeeeeeeeeeetaeeeeeeeeeeteeee 45 
6. ENFORCEMENT OF THE NATIONAL MINIMUM WAGE ...........:2::::cceeeeeeeeeeeeeeeeeeeeeeeees 48 
6.1 Sleep-ins and the Supreme Court judgment ........ cc cece eee e tere eeeteneeeeeeeeeeteeeee 48 
6:2: NMW ECON S asecc steele cer ae te Seats veh cach E cca wea oe 49 
Bid PAV SMD Stach scnte ety sdk Ae ets Sha erated a a Mae Nes eee A ated dat 51 
6.4 Important tribunal ruling se oe AST ae i AN Na Sen ccs uanc Mees eae 51 
6.5 Naming and shaming proBlemsS-viesiiscctcaren enteritis aires eee 52 
APPENDIX — UNISON LETTERS ON SUPREME COURT SLEEP-IN JUDGMENT ........... 54 
Letter to the Low Pay Commission. .............:::cccceeeeeeeeseceeeeeeeeeeeeeeeenaaeeeeeeeeeeeeeeeaaaaeeeeeeeenenas 54 
Joint letter with Mencap to the Prime Minister ...............:cccceesssececceeeeeeeeeeeeeaeeeeeeeeeeeseeenaaeees 56 


INTRODUCTION 


As one of the largest trade unions in the UK, UNISON represents in excess of 1.3 
million members working across the public services. Our members are employed 
directly by public sector organisations, by private contractors and community / voluntary 
organisations engaged in providing public services, and by utility companies. 


UNISON represents workers in local government, the health service, social care, 
schools, universities, further education and sixth form colleges, police and probation 
services, water and energy companies, environment agencies and transport. 


With such a large and wide-ranging set of employees amongst our membership, three- 
quarters of whom are women, we are well placed to comment on the experiences of 
workers at the sharp end of low pay. 


The evidence that we present in this document sets out our key recommendation for the 
commission to consider and an executive summary of our analysis. Subsequent 
chapters go on to consider in greater detail the economic context for increases in the 
National Minimum Wage, the latest trends affecting low-paid workers, the specific 
experience of our members in the public services and the enforcement issues in 
application of the National Minimum Wage. 


1. SUMMARY OF RECOMMENDATIONS 


UNISON believes that the goal for National Minimum Wage policy in the UK should be 
as follows: 


Raise the National Minimum Wage to the level of the UK Living Wage 
announced annually by the Living Wage Foundation and so rapidly close ona 
target of £10 an hour; 


Harmonise the National Minimum Wage rates into a single rate across all age 
groups. 


In moving toward these targets, UNISON believes that the following recommendations 
should be carried through: 


The planned steps toward achieving a “national living wage” at two-thirds of 
average earnings by 2024 should be maintained; 


The April 2022 increase in the minimum wage rates applicable to younger 
workers should at least build in the 3%-9% uplift needed in 2021 to restore their 
value of over a decade ago, in recognition that young workers have taken a 
bigger hit to their earnings than any other group over the period and that the 
growing gap with the “national living wage” encourages “substitution” of 
workers; 


The April 2022 increase in the apprentice rate should at least bring it in line with 
the rate applicable to 16-17-year-olds; 


In recognition that introducing greater age equality by making workers aged 21 
and over eligible for the “national living wage” puts a downward pressure on the 
average earnings figure against which the wage is calculated, an 
accompanying reform of gender equality should be made to peg the wage to 
two-thirds of male median earnings; 


To address the contribution of certain forms of employment contract to the 
expansion of low pay employment in the UK, the commission should 
recommend the strengthening of legislation to limit the use of zero hours 
contracts, to prevent the bogus classification of workers as “self-employed” and 
to extend the employment rights of “workers.” These recommendations should 
recognise the devolved nature of employment law in Northern Ireland; 


The commission should call on the government to ensure that additional 
financial provision is made to fund the projected increase in the “national living 
wage” for those working in the public services; 


e The commission should take the following steps to ensure much more effective 
enforcement of the National Minimum Wage: 
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Commit to undertake research on sleep-ins and then make 
recommendations based on their conclusions; 


Recommend to government that it clearly sets out in regulations what level 
of minimum wage records must be kept by employers and not just make 
changes to guidance; 


Recommend that the government insists that social care employers are 
required to separate out travel time payments on payslips in order to help 
prevent them from potentially masking underpayment; 


Recommend a wider review of the effectiveness of the payslip changes 
made by the government considering the many concerns highlighted in the 
Low Pay Commission’s report from May 2020; 


Recommend that the homecare tribunal judgment highlighted in section 6.4 
of this evidence should form the basis for how all homecare workers are 
paid across the UK. It should also form the basis for how all homecare 
services are commissioned by local councils across the UK to prevent 
homecare workers being paid below the minimum wage; 


Recommend an investigation into why the arrears identified for care 
workers in the naming and shaming scheme are so paltry and why no care 
employers owing significant levels of arrears have ever been named and 
shamed. 


2. EXECUTIVE SUMMARY 


General economic context 


Summary 


The economy is now predicted to grow at 6.7% this year and 5.7% next year. 


While unemployment rates are expected to rise this year, the expected level is less 

than half of the rates predicted when the commission was last considering evidence 
in 2020, and rates are then expected to resume a steady decline toward the record 

lows prior to the pandemic. 


With inflation on the rise, forecasts suggest that workers’ wages will need to rise by 
over 3% in 2022 simply to keep pace with the cost of living. 


Pay rises and average earnings look like they may hold up at around the 2% this 
year and average earnings growth is set to drive up toward 2.7% in 2022 — the third 
highest level over the last 13 years. 


State intervention has cushioned employers from the full impact of the decline in 
GDP resulting from the pandemic. Despite the coronavirus crisis, operating 
surpluses across the economy stood at £448bn in 2020. 


Conclusions 


Having erred on the side of caution last year and recommended a rate increase 
below the “on target” rate in 2021, the expanding economy now opens the 
opportunity for the commission to seek a restoration of the drive toward achieving 
two-thirds of average earnings by 2024. 


The commission should draw on previous precedents for recommending the 
required rate when unemployment ran at similar levels, particularly given the 
expected general pattern of decline in unemployment across the minimum wage 
year of 2022-23 and the escalation of average earnings next year.. 


The inbuilt adjustment of the “national living wage” to changes in average earnings 
already represents a powerful insurance against changed economic circumstances 
without further intervention. The 2021 on-target rate had already declined to £9.06 
from previous expectations of £9.21 before the commission made its 
recommendations . 


The commission should recognise that over 3% of any increase in the rate would be 
wiped out by price increases for the poorest paid workers in the UK and there is no 
justification for holding rates below the on-target level for a second consecutive 
year when the Uk’s employers are generating surpluses of £448bn. 


The factors that drive down women’s wages relative to men’s should be 
acknowledged by pegging minimum wage increases to male median earnings 
rather than simply median earnings for all employees, 


Factors affecting low-income groups 


Summary 


Despite the success of the “national living wage” in driving down measures of low 
pay derived from the hourly rate, wider measures of in-work poverty across the UK 
have been worsening. 


Employers’ ability to circumvent higher wages through more exploitative forms of 
contract appear to have contributed toward this diversion between the different 
measures. 


Low paid workers have absorbed the brunt of the financial damage caused by the 
Covid-19 pandemic and a greater share of the risks in terms of exposure to the 
virus. 


The Living Wage continues to see rapid growth in its adoption by employers and is 
widely seen as a standard benchmark of the wage needed to maintain a basic but 
decent standard of living. 


The “national living wage” has brought a welcome narrowing of the gap with the 
Living Wage, but a full-time worker on the “national living wage” still receives over 
£1,100 less per year than a worker on the Living Wage. 


The number of major companies operating in low-pay fields such as catering, 
cleaning and security that have signed up as Living Wage Service Providers is 
testimony to a willingness to improve earnings of low-paid staff where a level 
playing field is in operation. 


The Living Wage has made substantial strides across the public sector's directly 
employed workforce. The education sector is where the lowest wages now 
predominate and it is only in this sector that significant increases would be needed 
to reach the anticipated 2022 NLW target. 


Where the “national living wage” does apply in the public sector, it is applied to all 
staff regardless of age. Only the apprentice rate is utilised as a much lower rate that 
stands outside of the pay scales. 


By far the largest pool of minimum wage workers operate in privatised parts of 
public services, with social care and facilities management functions such as 
catering, cleaning and security forming the dominant slice. 


The “national living wage” has not halted continued employment growth in social 
care, but the poor state of employment conditions is placing severe strain on the 
sector’s capacity to recruit and retain staff. 


Conclusions 


If the Low Pay Commission is to truly address the scale of in-work poverty in the 
UK, it must make recommendations that both deliver a real living wage and curtail 
forms of contract that are vulnerable to imposition of inadequate hours to achieve a 
reasonable standard of living. 


To address the contribution of certain forms of employment contract to the 
expansion of low pay employment in the UK, the commission should recommend 
the strengthening of legislation to limit the use of zero hours contract, to prevent the 
bogus classification of workers as “self-employed” and to extend the employment 
rights of “workers.” These recommendations should recognise the devolved nature 
of employment law in Northern Ireland. 


Without these measures, there is a danger that the gains of the National Minimum 
Wage are frittered away by allowing employers to impose contracts that reduce 
wages through fewer hours. 


The Low Pay Commission should recognise the role of privatisation in driving low 
pay across the UK’s public services and the role a minimum based on a truly Living 
Wage can play in reducing the incentive for driving down costs on the basis of a 
low-paid workforce. 


The cost implications of the “national living wage” for public sector employers and 
their contractors need to be addressed through a specific government funding 
allocation to meet those costs, as has been demonstrated by Scotland’s initiative 
for social care workers. 


The Low Pay Commission should recognise that the UK’s lowest paid workers are 
the most likely to have experienced a further drop in pay during the Covid-19 
pandemic. They should not be expected to pay a further price in 2022 through a 
second consecutive year that curtails the planned path to two-thirds of average 
earnings. 


Factors affecting young workers and apprentices 


Summary 


UNISON’s case for bringing the youth rates up to the Living Wage can be 
summarised as follows: 


O 


Paying a 21-year-old differently to a 20-year-old for doing exactly the same job is 
a blatant injustice in the workplace; 


This injustice costs employers in terms of retention, morale and motivation of 
young staff; 


In reality, employers do not apply the youth rate across large swathes of the 
economy, reflecting concern both with unnecessary complexity and damage to 
morale and productivity caused by differentiation; 


Unemployment rates have turned up over the last two years but remain at 
relatively low levels for the last decade for 18-24-years-olds and many 16-17- 
year-olds have responded to the downturn by withdrawing from the labour 
market; 


While the real value of the minimum wage for workers aged 21 and over has 
been maintained over the last decade, inflation has taken major chunks out of 
the value of rates for younger workers. 


The growth in the cash value of the gap between most of the youth / apprentice 
rates and the “national living wage” has grown since 2016, increasing the incentive 
to substitute workers on the full rate. 


Conclusions 


The youth and apprentice rates should be brought up to the level of the Living 
Wage. 


The commission should not allow rates to fall ever further behind the “national living 
wage,” thereby increasing the incentive to violate equality legislation, undermine the 
full rate and reduce employment of staff on the full minimum wage rate or above. 


Increases to restore the real value of youth rates to their 2009 level are a 
reasonable minimum target in the short term — 3.4% for 18-20-year-olds and 8.5% 
for 16-17-year-olds. 


Bringing the apprentice rate in line with that for the 16-17-year-olds represents a 
minimum step forward. 


Enforcement of the National Minimum Wage 


Summary 


The Supreme Court judgment on payment for sleep-ins drew heavily on the stance 
taken by the Low Pay Commission in a report written more than 20 years ago, when 
the circumstances facing the social care sector were very different to those of 
today. 


The government has failed to carry through the Low Pay Commission’s 
recommendations on record keeping into legislation that can have a serious effect 
on employers seeking to avoid payment. 


Payslip regulations continue to enable employers to avoid offering workers clarity 
on payment for travel time, thereby masking underpayment. 


Recent tribunal rulings have utilised UNISON’s model methodology for calculating 
payments between visits and have demonstrated the paucity of arrears that have 
been collected without this methodology. 


Conclusions 


We ask that the Low Pay Commission commit to undertake research on sleep-ins 
and then make recommendations based on their conclusions. 


We call upon the Low Pay Commission to recommend that the government should 
clearly set out in regulations what level of minimum wage records must be kept by 
employers and not just make changes to guidance.. 


We request that the Low Pay Commission recommends that the government insists 
that social care employers are required to separate out travel time payments on 
payslips in order to help prevent them from potentially masking underpayment. 


We ask the Low Pay Commission to recommend a wider review of the effectiveness 
of the payslip changes made by the government considering the many concerns 
highlighted in the Low Pay Commission’s report from May 2020. 


The Low Pay Commission should recommend that the homecare tribunal judgment 
highlighted above should form the basis for how all homecare workers are paid 
across the UK. It should also form the basis for how all homecare services are 
commissioned by local councils across the UK to prevent homecare workers being 
paid below the minimum wage. 


We ask that the Low Pay Commission recommends an investigation into why the 
arrears identified for care workers in the naming and shaming scheme are so paltry 
and why no care employers owing significant levels of arrears have ever been 
named and shamed. 
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3. GENERAL ECONOMIC CONTEXT 


3.1 Economic growth and surpluses 


Following the 9.9% contraction of the UK economy in 2020, GDP is expected to grow 
over this year at 6.7% and next year at 5.7%, restoring the economy to an 
approximation of its former value in 2022, and then resuming growth rates more typical 
of the pre-pandemic decade. 


Growth in GDP 
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Source: HM Treasury, Forecasts for the UK Economy, May 2021 


The optimism of these expectations has accelerated sharply over recent months, with 
the most recent figures showing double digit quarterly growth rates in all four countries 
of the UK (England increased by 17.2%, followed by Scotland at 15.8%, Northern 
Ireland by 15.4% and Wales at 14.4%)'. Such results have prompted the Bank of 
England to raise their prediction of GDP growth for the second quarter of 2021 from 5% 
in February to 7.25% in May’. 


It should also be noted that, despite the pandemic, operating surpluses across the UK 
economy still stood at £448 billion in 2020 — only the 2018-19 surpluses have ever 
exceeded that level and the 2.9% drop since 2019 is modest compared to the 9.9% fall 
in the value of the economy as a whole. 


1 ONS, GDP, UK regions and countries: July to September 2020, May 2021 
2 Bank of England, Monetary Policy Committee Report, May 2021 
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Dividend payments made to shareholders saw a more dramatic decline, but 
nonetheless reached £62bn. 


When taking a longer-term view of these benefits drawn by the wealthy, operating 
surplus increases have shown average rises of 2.8% over the last decade and 
shareholder dividends have displayed average rises of 3.3%. Average minimum wage 
rises for the lowest paid workers in the UK over the same period have run at 3.7% for 
those aged over 23, 3.1% for those aged 21-22, 2.6% for those aged 18-20 and 2.2% 
for those aged 16-17. Therefore, only the highest minimum wage has seen higher 
increases than the UK’s shareholders. 


Since the commission was last considering evidence, the UK concluded transitional 
arrangements on 31 December 2020 for withdrawal from the European Union. Although 
no-one would claim that the consequences of that withdrawal have taken full effect, few 
would claim that the dire consequences directly attributable to withdrawal that were 
used to argue that the commission should hold down minimum wage rates when the 
60% of average earnings target was set have materialised since the 2016 referendum. 


The second major economic development since the commission was last considering 
evidence is of course the continued implementation of measures to address the impact 
of the pandemic on the economy. 


UNISON believes that care should be taken in reading across from the broad picture of 
falls in gross domestic product during 2020 to the individual experience of specific 
organisations over the pandemic, since state intervention has cushioned the impact so 
greatly on employers. 


In the public sector, budgets have not generally been cut and government procurement 
guidance has sought maintenance of funding to contractors. 


But even in the private sector, the Job Retention Scheme has been available to 
dramatically lessen the impact for employers and is set to run until the end of 
September 2021. For the majority of its existence since March 2020, the scheme has 
been providing 80% of wage costs up to a monthly limit of £2,500 for each employee. 


The government has allowed further aid through the deferral of VAT payments between 
20 March and 30 June 2020 until the end of March 2022, business rate relief covering 
the 2020-21 tax year for companies in England across the retail, hospitality and leisure 
sectors, and the right to reclaim up to two weeks of statutory sick pay caused by Covid- 
19 for companies with less than 250 employees. 
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A range of government backed loan arrangements have also been made available for 
the private sector to bridge the economic downturn: 


The Coronavirus Business Interruption Loan Scheme has provided organisations 
with a turnover of up to £45 million with the right to access loans and other kinds of 
finance up to £5 million for up to six years. The government guarantees 80% of the 
finance to the lender and pays all interest and any fees for the first 12 months; 


The Coronavirus Large Business Interruption Loan Scheme provides businesses 
with an annual turnover of over £45 million with finance of up to £200 million for up 
to three years. The government provides the accredited lenders with an 80% 
guarantee on the value of the loans; 


Under the Covid-19 Corporate Financing Facility, the Bank of England can buy 
short-term debt from large companies, valued at between £1m and £1bn for up toa 
year 
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3.2 Unemployment rate 


The unemployment rate was running at 4.8% in the three months to March 2021, which 
represented a substantial contrast with the 11.9% rate for the final quarter of 2020 being 
predicted by the Office for Budgetary Responsibility when the commission was last 
considering evidence in the summer of last year. 


The latest forecasts suggest that unemployment will grow to 5.4% in 2021, remain at 
that level over 2022, then decline steadily to return to the kind of unemployment rates 
not seen since the lows of the mid 1970s. 


Unemploymentrate 
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Source: HM Treasury, Forecasts for the UK Economy, May 2021 


Again reflecting much greater optimism about the economy, these forecast rates made 
in May 2021 have dropped markedly since February 2021, when the 2021 rate was 
predicted to hit 6.6%°. 


The Bank of England’s cut in predicted rates has been even more dramatic, falling from 
7.7% for the second quarter of 2021 in its February report to 5.2% in its May report’. 


3 HM Treasury, Forecasts for the UK Economy, February 2021 
* Bank of England, Monetary Policy Committee Report, May 2021 
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An improving picture has also been presented by the CIPD Labour Market Outlook for 
Winter 2020/21, which revealed that, for the first time in a year, employers were 
reporting significantly greater recruitment intentions than redundancy intentions. In 
addition, redundancy intentions over the next three months were only 4% higher than a 
year ago, before the pandemic had hit the economy. 


And the ONS noted in its April report on the impact of Covid-19 on the UK economy® 
that “total UK online job adverts on 9 April 2021 equalled their February 2020 average 
level to become the highest level seen since 6 March 2020; this was partly driven by a 
notable increase to the “catering and hospitality” category, which also reached its 
highest level since March 2020 (Adzuna).” 


We believe that it is also worth recalling that unemployment rates in excess of the 5.4% 
rate predicted for 2022 were prevailing across the economy for the seven years 
between 2008 and 2014. And there are several precedents for the Low Pay 
Commission making recommendations for increases in the top rate of the minimum 
wage, in excess of the 5.7% needed in 2022 to maintain an “on-target” rate®, during 
periods when unemployment was at similar levels, such as: 


e A 10.8% increase in 2001 when the unemployment rate was 5.1%; 
e A/7.1% increase in 2003 when the unemployment rate was 5%; 


e A 5.9% increase in 2006 when the unemployment rate was 5.4%. 


5 ONS, Coronavirus and the latest indicators for the UK economy and society, April 2021 
6 Based on the the LPC April 2021 prediction that the 2022 on-target NLW rate will be £9.42 
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3.3 The cost of living 


With the exception of the apprentice rate, all minimum wage increases taking effect in 
April 2021 fell short of the anticipated 2.5% increase in the cost of living in 2021. 
Therefore, contrary to the expectations expressed by the LPC in its 2020 report, the 
UK’s lowest paid workers are set to experience a real terms cut in the value of their pay 
packets this year. 


Forecasts of the inflation rate beyond this year indicate that the cost of living will be 
rising at around 3% a year, as per the table below. Next year’s 3.1% increase implies 
that most of the 5.7% increase needed to keep the 23-and-over rate on track for two- 
thirds of average earnings will be simply mantaining the rate’s real value and just 2.6% 
would represent a real increase. 


Forecast annual increase in cost of living 
3.5 
3.0 
2.5 
2.0 


1.5 


a 
wn 
© 
v 
i 
[a] 
i- 
O 


1.0 


0.5 


0.0 





Source: HM Treasury, Forecasts for the UK Economy, May 2021 
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Reason for comparing wages to RPI 


i) 


ii) 


The key arguments 


UNISON believes that the Retail Prices Index (RPI) remains the most accurate 
measure of inflation faced by employees. 


The most widely quoted figure for inflation in the media is the Consumer Prices Index 
(CPI), However, UNISON believes that CPI consistently understates the real level of 
inflation for the following reasons: 


e CPI fails to adequately measure one of the main costs facing most households in 
the UK — housing. Almost two-thirds of housing in the UK is owner occupied, yet 
CPI almost entirely excludes the housing costs of people with a mortgage; 


e CPI is less targeted on the experiences of the working population than RPI, since 
CPI covers non-working groups excluded by RPI — most notably pensioner 
households where 75% of income is derived from state pensions and benefits, the 
top 4% of households by income and tourists; 


e CPI is calculated using a flawed statistical technique that consistently under- 
estimates the actual cost of living rises faced by employees. The statistical 
arguments are set out exhaustively in the report “Consumer Prices in the UK” by 
former Treasury economic adviser Dr Mark Courtney, which is summarised here 
and covered in full here 


While we do not claim that RPI is perfect, we believe that it is a much better 
indicator than CPI. Estimates arising from Courtney’s analysis suggest that, of the 
0.9 percentage point average difference between RPI and CPI inflation over recent 
years, 0.2 percentage points represented an over-estimation by the RPI, while 0.7 
percentage points was down to under-estimation by the CPI. 


Widespread opposition to CPI 


RPI was the virtually unchallenged measure of UK inflation for almost six decades 
following the Second World War. However, RPI has been under sustained attack by 
the UK Statistics Authority (UKSA) for almost a decade, since changes in the 
collection of clothing price data created a substantial difference in RPI and CPI for this 
very small element of the overall inflation calculation. 


Drawing on the work of economists whose theory offered some support to the UKSA’s 
arguments against RPI, the authority derocognised RPI in its official status as a 
“national statistic” in 2013. Subsequently, the UKSA developed CPIH as its “most 
comprehensive measure of inflation” in 2017 (CPIH attempts to introduce housing 
costs into the CPI measure, though it uses the controversial rental equivalence 
method, which treats owner occupiers as if they were renting their property). 
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ii) 


However, those steps faced overwhelming opposition whenever the UKSA put their 
proposals out to public consultation. UNISON and the TUC have joined with 
sympathetic economists in defending RPI. In addition, the Royal Statistical Society 
has consistently stated that CPI was never intended as a measure of changes in 
costs facing households. 

Rather, it was “designed in the 1990s for macroeconomic purposes” and its purpose 
is to act “as the principal inflation indicator for the Bank of England in its interest- 
setting rate role.” 


The society sums up its position as follows: 
“Why should the typical household accept an inflation index that: 


e fails to take account of, or does not track directly, one of their main expenditure 
items: mortgage payments and other costs of house purchase and renovation; 


e gives more weight to the expenditure patterns of wealthier households than of 
other households; 


e fails to take account of interest on loans for a wide variety of purposes, ranging 
from student loans to loans for car purchase; 


e includes the expenditure of foreign tourists in the UK but not their own expenditure 
outside the UK; 


e fails to include council tax.” 


In 2019, the UKSA then faced a withering rebuke from the House of Lords Economic 
Affairs Committee over its handling of RPI, most notably with regard to its failure to 
fulfil its duty to properly maintain the methodology for calculating RPI. As a result, the 
committee demanded that, “given RPI remains in widespread use, the authority 
should stop treating RPI as a legacy measure and resume a programme of periodic 
methodological improvements.” 

And the committee directed a further blow at the credibility of CPIH, stating that it was 
“not convinced by use of rental equivalence in CPIH to impute owner occupier 
housing costs.” 


The continued use of RPI 


Though CPI is the figure quoted almost uniformly across the media when reporting 
inflation, RPI remains a common reference point for pay negotiations. 


And beyond pay bargaining, RPI remains the government’s measure for uprating fuel 
benefit charges on company cars, air passenger duty, alcohol duty, gaming duty, 
regulated rail fares, student loan interest rates, tobacco duty and vehicle excise duty. 
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Across the private sector, it is extensively used wherever charges are made ona 
rolling contract basis. For instance, RPI uprating can be found among: 


e Mobile phone tariffs charged by many major providers - iD mobile, O2, Virgin 


e Annual property rental reviews — historically, RPI has been a standard 
benchmark; 


e Annual uprating of private sector pension payments; 


e Contracts for ongoing services e.g. RPI is commonplace as the agreed uprating 
charge under Private Finance Initiative projects. 


Some organisations, such as Barnardo’s and British Telecom, have pursued high 
profile court cases to reduce uprating of pension payments to CPI, but have found 
their arguments rejected. BT pursued its claim on the basis that RPI had become an 
“inappropriate measure” but the courts refused to accept that RPI was inappropriate 
for the purpose of the scheme. 
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3.4 Average earnings and pay settlements 


The data below shows how pay settlements and average earnings have been holding 
up over the last pandemic impacted year. Pay settlements across the economy have 
been running at 2% over the year to May 2021, when the effect of the pandemic on pay 
has been in full effect. 


Average earnings have been growing even more sharply at 4% in terms of the annual 
three-month figure to March 2021. And even though the average earnings figure is 
always distorted by changes to the composition of the labour force, ONS estimates still 
suggest that underlying growth is at 2.3%. 


Wage growth over past year 
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Over 2021, the Bank of England is forecasting that private sector pay settlements will 
run at 2.2%’. The graph below from the bank’s February 2021 monetary policy report 
shows that there have been several occasions over the time period covered back to 
2007 when pay settlements have been running lower than the anticipated 2021 rate, 
including 2017, when the highest tier of the minimum wage was raised by 4.2%. 


7 Bank of England, Monetary Policy Report, February 2021 
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Source: 2021 forecast based on agents’ survey on pay and costs conducted between 7 December 2020 and 12 January 2021, and 
responses received from 245 contacts. 


The CIPD Winter 2020/21 Labour Market Outlook shows a more cautious figure of 
1.5%, but these expectations have risen rapidly from the pay freeze predicted by the 
average private sector employer just three months earlier. 


The Office for Budgetary Responsibility’s average earnings forecast? puts forward a 
figure of 1.9% in 2021 (a dubious assessment given the current rate of 4%), rising to 
2.7% in the year when the commission’s next recommended minimum wage rate would 
come into effect. Since 2009 there have only been two years when average earning 
growth has been higher than that 2022 figure and in 2016, when average earnings were 
running at 2.5%, the highest minimum wage rate was lifted by 7.5%. 


Forecast average earnings growth 
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8 OBR, Economic and Fiscal Outlook, March 2021 
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UNISON notes that the disparity between male gross median hourly pay and gross 
median hourly pay for all employees hit 9% in 2020, with the “all employee” median 
standing at £13.68, the male median at £14.89 and the female median at £12.51. 


The “all employee” figure incorporates the various factors that often drive down average 
wages for women, such as discriminatory wage setting practices, stepping out of the 
labour market for child birth and taking on family caring responsibilities, which contribute 
toward placing women in a weaker bargaining position in the labour market and driving 
women into low-paid employment. 


Therefore, UNISON sees the median male earnings figure as the most relevant 
benchmark for the National Minimum Wage to be pegged against, so avoiding the 
impact of gender discrimination. 
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Summary 


The economy is now predicted to grow at 6.7% this year and 5.7% next year. 


While unemployment rates are expected to rise this year, the expected level is 
less than half of the rates predicted when the commission was last considering 
evidence in 2020, and rates are then expected to resume a steady decline toward 
the record lows prior to the pandemic. 


With inflation on the rise, forecasts suggest that workers’ wages will need to rise 
by over 3% in 2022 simply to keep pace with the cost of living. 


Pay rises and average earnings look like they may hold up at around the 2% this 
year and average earnings growth is set to drive up toward 2.7% in 2022 — the 
third highest level over the last 13 years. 


State intervention has cushioned employers from the full impact of the decline in 
GDP resulting from the pandemic. Despite the coronavirus crisis, operating 
surpluses across the economy stood at £448bn in 2020. 


Conclusions 


Having erred on the side of caution last year and recommended a rate increase 
below the “on target” rate in 2021, the expanding economy now opens the 
opportunity for the commission to seek a restoration of the drive toward achieving 
two-thirds of average earnings by 2024. 


The commission should draw on previous precedents for recommending the 
required rate when unemployment ran at similar levels, particularly given the 
expected general pattern of decline in unemployment across the minimum wage 
year of 2022-23 and the escalation of average earnings next year. 


The inbuilt adjustment of the “national living wage” to changes in average earnings 
already represents a powerful insurance against changed economic 
circumstances without further intervention. The 2021 on-target rate had already 
declined to £9.06 from previous expectations of £9.21 before the commission 
made its recommendations . 


The commission should recognise that over 3% of any increase in the rate would 
be wiped out by price increases for the poorest paid workers in the UK and there is 
no justification for holding rates below the on-target level for a second consecutive 
year when the UK’s employers are generating surpluses of £448bn. 


The factors that drive down women’s wages relative to men’s should be 
acknowledged by pegging minimum wage increases to male median earnings 
rather than simply median earnings for all employees. 
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4. FACTORS AFFECTING LOW INCOME GROUPS 


Having set out UNISON’s view of how broad developments in the UK economy should 
shape the National Minimum Wage increases for 2022, this chapter looks at 
developments in specific factors affecting low income groups. It encompasses the scale 
of low-paid employment in the UK, the spread of the Living Wage across the economy 
and developments within the public services where UNISON represents members. 


4.1 Scale of low pay in the UK 


The Resolution Foundation’s 2020 Low Pay Britain report has again produced an 
exhaustive analysis of the scale of low pay in Britain’. 


The research found that: 


e 14.2% of employees (3.9 million individuals) are paid less than two-thirds of median 
gross hourly earnings in Britain. 


e 21.4% of employees (5.8 million individuals) are paid less than the Living Wage rate 
defined by the Living Wage Foundation. 


The foundation summarised the long-term trends in these measures with the graph 
below. 
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The graph shows the marked disparity between those paid below the two-thirds of 
median earnings threshold and those paid less than the Living Wage. The former has 
been on a sustained decline since the introduction of the “national living wage,” while 
sub-Living Wage rates moved in in the opposite direction until the “national living wage” 
came into effect, since when the rate has broadly flattened out. 


°? Resolution Foundation, Low Pay Britain, June 2021 
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The analysis also reflects that during the period when the top rate of the minimum wage 
was climbing toward 60% of average earnings, contrary to widespread expectations, the 
proportion of workers on the rate plateaued at around 7%. 


The Low Pay Britain report goes on to emphasise the known tendencies of low pay to 
occur most frequently among certain groups. The most notable features of the 2021 
report included the following data on the proportion of staff falling below the two-thirds of 
median earnings threshold: 


e Men 12% / Women 16% 

e 16-to-20-year-olds 61% / 21-to-24-year-olds 27% 

e Highest regional rate North East 18% / Lowest regional rate London 8% 

e Part time contract 25% / Full-time contract 10% 

e Temporary or casual contract 20% / Permanent contract 14% 

e Firms employing less than 10 staff 98% / Firms employing 5,000 staff or more 12% 


Analysis by the Joseph Rowntree Foundation in its 2020 UK Poverty report takes a 
wider view than solely the hourly rate of pay to assess the ability of individuals to afford 
a basic standard of living. According to their measure, the proportion of workers in 
poverty has risen from 10% to 13% over the last two decades. 


Poverty has also shifted away from its former predominance among non-working 
families, to the point that 56% of poverty in the UK is now found in families where 
someone works. 


This picture ties in with the latest Annual Survey of Hours and Earnings (ASHE) data, 
which suggests that while 15.1% of the workforce are paid less than two-thirds of 
average earnings in hourly terms, 27% are paid less than two thirds of the average in 
weekly terms. Since 2015, prior to the NLW, low pay measured by hourly earnings has 
dropped 5.4% while in terms of weekly earnings the decline has been 1.5%'° and 2020 
actually saw an uptick (as per graph below). 


10 ONS, Low and High Pay in the UK, 2020 
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Proportion of high- and low-paid employee jobs for hourly pay and gross weekly pay, whole 
economy, UK, 1997 to 2020 


1997 1999 2001 2003 2005 2007 2009 2011 2013 2015 2017 2019 


— Low-paid jobs (hourly) — High-paid jobs (hourly) == Low-paid jobs (weekly) 


— High-paid jobs (weekly) 


4.2 Labour market developments 


UNISON believes that the broad pattern of reductions in the proportion of workers on 
hourly wages below low pay thresholds is to the credit of the Low Pay Commission in 
sticking to “on-target” increases until 2019. However, the more muted success when 
looking at a wider definition of low income is perhaps connected to changes in the 
labour market that must be addressed to stop employers circumventing the minimum 
wage. 


The Resolution Foundation’s Setting the Record Straight report'' has offered some of 
the most compelling evidence for how the changing nature of the labour market may 
have contributed toward the disparity between the different measures of low income. 
The graph below taken from the report shows how over two-thirds of employment 
growth since the 2008 recession has come in the form of “atypical” work - self- 
employment, part-time, temporary, agency and zero-hours jobs. 


11 Resolution Foundation, Setting the Record Straight, January 2019 
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Figure 28: Atypical work has accounted for the majority of post-recession 
employment growth 


Change in employment since 2008, 16+ year olds 
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Source: RF analysis of ONS, Labour Force Survey 


Two further developments this year add to concerns over the scale of insecure work 
operating outside minimum wage controls or enabling employers to impose hours that 
do not allow workers to achieve a regular reasonable weekly income regardless of the 
hourly rate. 


The Learning and Work Institute report published in February 2021 on The Future of the 
Minimum Wage uncovered through an employer survey that “one in nine (11%) of all 
businesses said they had made greater use of temporary and flexible contracts in order 
to respond to the introduction of the NLW.” 


This research adds to studies such as that presented on the social care sector in 
2018!2?, which found some evidence that employers had responded to the introduction of 
the “national living wage” by intensifying use of zero-hours contracts. 


And those findings have been confirmed by the Work Foundation’s April 2021 report 
that involuntary temporary employment has grown by almost a quarter over the year to 
February 2021. 


The extent to which the UK labour market has been allowing employers to avoid the 
minimum wage through bogus classification of staff was also given further limelight by 
the Supreme Court’s ruling in February 2021, which confirmed that Uber drivers are 
workers and not self employed . 


12 N Datta, G Giupponi, S Machin, Zero Hours Contracts and Labour Market Policy, October 2018 
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Yet, as one of the drivers who brought the case stated: “If the purpose of the law is to 
protect workers, why doesn’t the government do it? It can’t be the job of precarious 
workers to go on a six-year journey. They should enforce the law.” 


While these trends have been seen in the labour market for some time, of course, the 
major shock to the market over the last year has been the pandemic measures 
implemented by the government and employers. 


The low-paying sectors have clearly been among those most deeply affected by the 
measures, with 41 per cent of minimum wage workers in areas that have been forced to 
close down. 


Among those who were working in February 2020, across the economy a quarter had 
either lost their job, been furloughed or seen their pay cut by 10% or more. For the 
lowest paid, the figure was 42% and for those engaged in “atypical” work it was 42%. 
Hospitality and non-supermarket retail contributed strongly to these levels, at 72% and 
55% respectively’’. 


This tendency must have also played a part in the shocking TUC finding that Covid-19 
related death rates have been twice as high for workers in insecure jobs (classified as 
those involving zero-hours contracts, agency work, casual work or low-paid self- 
employment) compared to those in secure jobs. 


Therefore, low-paid workers can be seen to have borne the brunt of the pandemic and 
the damage to their living standards was further aggravated by the decision to allow 
employers to reduce payments to 80% of the minimum wage rate under the Job 
Retention Scheme for the duration of any period on furlough unless they were engaged 
in some form of training that was not beneficial to the employer. 


The experience of low-paid workers has also been marked by the fact that, where they 
were working, at the peak of the lockdown they were around half as likely as higher-paid 
workers (44 per cent, compared to 83 per cent) to have been working from home". 
Therefore, they sustained a greater share of the financial damage from the pandemic 
and were forced to bear a greater share of the burden in terms of the risks in contracting 
Covid-19. 


UNISON notes with interest developments announced by the Luxembourg government 
in January 2021, where financial aid is to be provided in the tourism, hospitality, culture 
and entertainment sectors, to fund the latest increase in the minimum wage where the 
pandemic has hit hardest. As a brief bridging arrangement to the return of economic 
normality, this model may offer a means to ensure the UK’s NLW rate remains “on- 
course.” 


13 Resolution Foundation, Long Covid in the Labour Market, February 2021 
14 Resolution Foundation, Low Pay Britain, September 2020 
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4.3 Spread of the Living Wage and contrast to NMW 


The Joseph Rowntree Foundation’s calculation of the Minimum Income Standard (MIS), 
based on what members of the public think people need to achieve a socially acceptable 
standard of living, puts the 2020 figure at £19,200 for a single person and £18,700 each 
for a couple with two children’5. 


The MIS means that single and lone parent workers on the top rate of the minimum wage 
are still around 14% short of the required income, while couples who have children and 
are both working are 4% short. 


The MIS basket of goods feeds into the calculation of the Living Wage, which is 
announced every November by the Living Wage Foundation. In 2020, the rate for outside 
of London was set at £9.50 and the rate for London was set at £10.85 an hour. 


The £9.50 figure is a weighted composite of the wage needed by a variety of different 
household types. The hourly wage for different households ranges from £6.65 for a couple 
to £22.25 for a lone parent with three children. 


Adoption of the Living Wage has expanded with astonishing speed over recent years to 
become a widely quoted benchmark of the minimum earnings needed for low-paid staff 
to have a “basic but acceptable” standard of living. 


There are now over 7,000 employers accredited as Living Wage employers by the 
Living Wage Foundation, a figure that has grown from around 200 just nine years ago. 


The Living Wage is now paid by some of the UK’s most high-profile private companies, 
such as Barclays, HSBC, Nationwide and KPMG. It has even made inroads into 
traditionally low-paying areas such as the retail sector, where IKEA and Lidl have signed 
up as Living Wage employers. The Living Wage has now reached the point that over a 
third of the FTSE 100 companies are accredited. 


While the Living Wage has been gaining ever greater inroads, the graph below shows 
how the gap between the Living Wage and the highest minimum wage tier has diminished 
since the introduction of the “national living wage.” 


15 Joseph Rowntree Foundation, A Minimum Income Standard for the UK, July 2020 
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However, for a full-time worker on a 37-hour week, the highest National Minimum Wage 
is still over £1,100 a year short of the wage needed for a basic but acceptable standard 
of living. 

Trends in the rapid escalation of private companies as accredited Living Wage 
employers despite the competitive disadvantage, in crude cost terms, that it may place 
on them shows that there is an appetite and capacity to pay the Living Wage. 


However, many are held back by the absence of a level playing field, given that the 
National Minimum Wage still stands a considerable distance behind the Living Wage. 


An open letter from chief executives published in September 2014 on the future of the 
National Minimum Wage made it apparent the “level playing field” was one of the most 
valued dimensions of the National Minimum Wage, by stating: 


"For businesses, it has created a level playing field, enabling employers to improve 
business performance and staff conditions without fear of being undercut by 
companies competing on lower wage rates”. 


The readiness to commit to the Living Wage when it is on the basis of a level playing 
field is also demonstrated by the range of companies who have signed up to the Living 
Wage Foundation’s category of Living Wage Service Providers. 


These employers do not commit to paying the Living Wage to all staff, but they 
“always supply a Living Wage bid alongside every market rate submittal to all of their 
prospective and current clients.” 


Dominated by cleaning, catering and facilities management companies, the list of over 
150 signatories includes major providers, such as Compass Group, Engie, ISS, Mitie, 
OCS, Securitas and Sodexo. 


While it may be relatively easy to sign up to the Living Wage in sectors where low 
wages account for a small part of the paybill, in sectors where low wage employment 
forms a major part of the workforce, such as cleaning, catering and social care, the 
Living Wage is only likely to be delivered through the lead and level playing field that a 
legal minimum provides. 
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Further developments in 2021 have seen the British Cleaning Council (BCC) renew its 
commitment to being a Living Wage employer and encourage member organisations to 
pay the rate to both directly employed staff and contractor staff. 


BCC deputy chairman Jim Melvin stated: “Cleaning and hygiene personnel are hard- 
working, skilled and dedicated people and many are on the frontline in the fight against 
Coronavirus, often putting themselves at risk to do vital work, keeping key industries 
going and protect the health and well-being of others. They deserve a fair day’s wage 
for a hard day’s work and recognition of the skills and training they have acquired.” 


The supermarket Morrisons even went beyond the Living Wage and committed to 
becoming the first UK supermarket to pay at least £10 an hour from April 2021. 


And Unilever announced in January 2021 that it will require all of its suppliers to pay 
their staff a Living Wage 


Furthermore, reports emerged in December 2020 that the government of Ireland is 
considering aligning the country’s minimum wage with the Living Wage, as defined by 
Ireland’s Living Wage Technical Group. This proposal comes in a country where the 
value of the current minimum wage is lower than that of the UK and the Ireland Living 
Wage is of greater value than that defined for the UK by the Living Wage Foundation. 
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4.4 Developments in public services 


Among the principal public sector bargaining groups where UNISON represents 
members, the table below shows the lowest rate within each group and the percentage 
uplift needed to reach the projected “on-track” rate for the “national living wage” in 2022. 


UNISON bargaining groups Hourly (£)* | Uplift needed to reach "on- 
track" NLW rate 

Local government (England, Wales | 01/04/2020 17842 9.25 % 

& Northern Ireland) 


Local government (Scotland) 01/04/2020 18019 
0 


1 
NHS Agenda for Change (England 01/04/2020 18005 9.21 2.3% 
and Wales) 
NHS Agenda for Change (Scotland) | 01/04/2021 19487 
‘ 2 


NHS Agenda for Change (Wales) 01/04/2020 18158 9.29 


NHS Agenda for Change (Northern | 01/04/2020 18005 
Ireland) 


9 
9 
3 
3 
6.9 
6 


i : 0 
ere a ee | a 
(England & Wales) 


01704/2020] 18174 
Youth and Community Workers 01/09/2020 19308 10.01 


* The hourly rate is based on a 37-hour week, with the exception of the NHS, which has a standard 37.5-hour week, and FE 





Further education (England) | 01708/2020] 17006 | s82 | 6m 


Scotland, which has a 35 hour week 


Across the bargaining groups listed, only the education sector displays any kind of 
significant shortfall against the £9.42 “on-target” rate and six of the 14 bargaining groups 
are already paying above the rate. This pattern is despite the fact that few bargaining 
groups have yet settled in 2021 — the exception being in Scotland, where the 
government is set to implement a deal involving a 4% increase in the paybill. 


Almost all parts of the public sector apply their bottom rate to staff regardless of age. 
Therefore, the youth rates are hardly utilised, though the apprentice rate is adopted by 
many of the bargaining groups as a separate rate outside the pay scale. 
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Across the public sector, the Living Wage has made major inroads. Now long- 
established as the baseline in Scotland across all public sector organisations, 2019 pay 
deals took minimum rates to at least the then prevailing Living Wage in the NHS, local 
government, police and probation service and they have stayed largely in line with the 
rate since, while framework agreements for support staff also set the Living Wage as 
the target in more than 12,000 schools across the UK. 


In 2019, we estimated that the major steps forward in local government and the NHS 
had reduced the number of staff on wages below the Living Wage by over 140,000. 
With the issue mainly confined to education within the public sector, we estimated that 
approximately 10,000 university staff and 10,000 further education / sixth form college 
staff were paid below the Living Wage"®. In higher education that represented less than 
3% of the workforce, while among colleges, the figure was closer to 10%. UNISON has 
no reliable source of information on the situation within the highly fragmented school 
sector. 


The upshot of all these developments is that low pay remains a significant issue in the 
public sector, but Living Wage agreements mean that the issue is becoming ever more 
concentrated in those parts of public services that have been outsourced to the private 
or voluntary sector. 


Decades of privatisation have turned large swathes of public service workers over to 
private and voluntary sector employers, particularly in such low paying areas as 
catering, cleaning, refuse collection, building maintenance, call-centre and 
administrative work. 


One of the largest pools of labour in this category is social care, where almost 80% of 
employment is now in private hands across England'’. However, whereas many 
privatised areas of public services offer no comprehensive picture of employment trends 
because they stand outside the public sector’s directly employed workforce, the Skills 
for Care annual reports do at least provide a broad outline. 


In its 2020 report entitled The State of the Adult Social Care Sector and Workforce in 
England, Skills for Care estimates that the sector has gone through a 9% increase in 
employment between 2012 and 2020, taking the number of jobs up 130,000 to 1.65 
million workers. The minimum wage has not halted this growth, with employment 
expanding by 5.1% (80,000 jobs) since 2015, before the introduction of the “national 
living wage.” 

However, the terms of this employment are reflected in the fact that almost a quarter of 
all jobs are zero-hours contracts (rising to 42% in domiciliary care), median pay of 
private sector care workers was £8.50 in 2019/20, 22% of care workers are on the 
minimum wage and over 500,000 care workers have been estimated to be receiving 
less than the Living Wage."® 


16 These figures have been derived from UNISON Fol surveys of university / further education college employers, combined with analysis 
of the Sixth Form College Association Workforce Survey 2019 

17 Skills for Care, The State of the Adult and Social Care Workforce in England, October 2020 

18 IPPR, Fair Care, November 2018 
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Consequently, the vacancy rate is well above the economy average at 7% (112,000 
vacancies) and the staff turnover rate is well above the economy average at 30% (for 
care workers the rate is 38%). 


Employers are often aware of the damage that low-pay norms are causing, with 80% 
citing low wages as the biggest barrier to recruiting and retaining staff, while 76% of 
staff state that they leave for better paid careers in other sectors’. 


And while demand for social care is expected to continue to expand to the point that 
over half a million further workers will be needed in the sector by 2035 in England, the 
difficulties in attracting staff on current terms have been well documented and are 
anticipated to create a shortage measured in hundreds of thousands of workers’. 


However, UNISON notes that, to take on the difficulties in the sector, Scotland 
announced in April 2020 that it was uprating government funding to enable all adult 
social care workers to receive the Living Wage, including payment at the rate for 
sleepovers. 


Summary 


e Despite the success of the “national living wage” in driving down measures of low 
pay derived from the hourly rate, wider measures of in-work poverty across the UK 
has been worsening 


e Employers’ ability to circumvent higher wages through more exploitative forms of 
contract appear to have contributed toward this diversion between the different 
measures. 


e Low-paid workers have absorbed the brunt of the financial damage caused by the 
Covid-19 pandemic and a greater share of the risks in terms of exposure to the 
virus. 


e The Living Wage continues to see rapid growth in its adoption by employers and is 
widely seen as a standard benchmark of the wage needed to maintain a basic but 
decent standard of living. 


e The “national living wage” has brought a welcome narrowing of the gap with the 
Living Wage, but a full-time worker on the “national living wage” still receives over 
£1,100 less per year than a worker on the Living Wage. 


e The number of major companies operating in low-pay fields such as catering, 
cleaning and security that have signed up as Living Wage Service Providers is 
testimony to a willingness to improve earnings of low-paid staff where a level 
playing field is in operation. 


19 Hft, Sector Pulse Check, 2018 
20 |PPR, Fair Care, November 2018 


The Living Wage has made substantial strides across the public sector’s directly 
employed workforce. The education sector is where the lowest wages now 
predominate and it is only on this sector that significant increases will be needed 
to reach the anticipated 2022 NLW target. 


Where the “national living wage” does apply in the public sector, it is applied to all 
staff regardless of age. Only the apprentice rate is utilised as a much lower rate 
that stands outside of the pay scales. 


By far the largest pool of minimum wage workers operate in privatised parts of 
public services, with social care and facilities management functions such as 
catering, cleaning and security forming the dominant slice. 


The “national living wage” has not halted continued employment growth in social 
care, but the poor state of employment conditions is placing severe strain on the 
sector’s capacity to recruit and retain staff. 


Conclusions 


If the Low Pay Commission is to truly address the scale of in-work poverty in the 
UK, it must make recommendations that both deliver a real living wage and curtail 
forms of contract that are vulnerable to imposition of inadequate hours to achieve 
a reasonable standard of living. 


To address the contribution of certain forms of employment contract to the 
expansion of low pay employment in the UK, the commission should recommend 
the strengthening of legislation to limit the use of zero hours contract, to prevent 
the bogus classification of workers as “self-employed” and to extend the 
employment rights of “workers.” These recommendations should recognise the 
devolved nature of employment law in Northern Ireland. 


Without these measures, there is a danger that the gains of the National Minimum 
Wage are frittered away by allowing employers to impose contracts that reduce 
wages through fewer hours. 


The Low Pay Commission should recognise the role of privatisation in driving low 
pay across the UK’s public services and the role a minimum based on a truly 
Living Wage can play in reducing the incentive for driving down costs on the basis 
of a low-paid workforce. 


The cost implications of the “national living wage” for public sector employers and 
their contractors need to be addressed through a specific government funding 
allocation to meet those costs, as has been demonstrated by Scotland’s initiative 
for social care workers. 


The Low Pay Commission should recognise that the UK’s lowest paid workers are 
the most likely to have experienced a further drop in pay during the Covid-19 
pandemic. They should not be expected to pay a further price in 2022 through a 
second consecutive year that curtails the planned path to two-thirds of average 
earnings. 
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5. FACTORS AFFECTING YOUNG WORKERS AND APPRENTICES 


This section considers the specific issues facing workers below the highest tier of the 
minimum wage and draws particular attention to the consequences of the gap between 
the rates. 


5.1 Youth rate latest developments 


UNISON greatly welcomes the commission’s recommendation that prompted the 
government to reduce the age eligibility for the “national living wage” to 23 years this 
year and plan for 21 years in 2024. 


UNISON has always argued the case for removing the age tiers of the minimum wage in 
the context of moving the minimum on to the Living Wage. Therefore, we note with 
some concern that the impact of reducing the age eligibility in the context of the 
“national living wage” is to pull down the average earnings figure on which it is 
calculated. Therefore, most minimum wage workers will pay a price for equalising the 
rates. 


Though recognising the positive steps taken by the commission, UNISON believes that 
the lower National Minimum Wage rates that continue to apply to young workers and 
apprentices remain a fundamentally unfair and discriminatory feature of the minimum 
wage system. To have a young employee working alongside an older employee 
receiving different rates for doing exactly the same job represents an unacceptable 
injustice in the workplace. This discouraging introduction to working life can only have a 
negative impact on the retention, morale and motivation of young employees. 


In practice, this appears to be a position that most employers agree with. The graph 
below from the Resolution Foundation (though based on Low Pay Commission data) 
found that 93% of employers paid 21-24 year olds above their then youth rate. However, 
even among 18-20 year olds and 16-17 year olds, approximately 90% paid more than 
the relevant youth rate?! 


21 Resolution Foundation, Low Pay Britain 2020 
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Proportion of workers paid at different minimum wage rates, by age group: UK, 2019 
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Even within the low-paying retail sector, research by Incomes Data Research for the 
Low Pay Commission has found that all the major supermarkets do not operate age 
related pay??. And, as noted in the previous chapter, no major public sector employer 
utilises the youth rates, preferring to apply the “national living wage” across the board. 


The Young Women’s Trust confirmed this picture in 2018, when it published the results 
of a survey which found that 79% of employers believe that young people should be 
paid the same as older people for the same work — a figure that only dropped to 77% 
among small and medium sized organisations. 


22 Incomes Data Research, The National Living Wage, October 2017 
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5.2 Employment and wage rates among young workers 


The unemployment rate for younger groups has clearly shown an upturn over the last 
two years, but 2020 rates, in the teeth of the pandemic, remained lower than most of the 
previous decade, as reflected by the graphs below. 


18-24-year-old unemployment rate 





Source: ONS, Labour Market Overview, February 2021 


The latest unemployment figures also show that in the three months to March 2021, the 
18-24-year-old unemployment had dipped to 12% from the peak levels seen over the 
second half of 2020 and this represented a relatively small increase from the pre- 
pandemic rate of 10.7% at March 2020. 


While the 16-17-year-old unemployment rate has continued to rise this year, many 
young people have responded to the downturn by withdrawing from the labour market, 
as reflected by a 10% surge in the inactivity rate, which now covers almost 80% of those 
in the age range. 


5.3 Impact of inflation on value of youth rates 


The graph below contrasts the path of the minimum wage rates with the path that they 
would have followed if they had kept pace with RPI inflation since 2009. 
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The graph shows that the real value of both rates for workers aged 21 or over has 
overtaken their value more than a decade ago in 2009, following the accelerated 
increases since 2016. 


However, both rates for those aged under 21 continue to lag behind their 2009 value — 
the rate for 18-20-year-olds is still worth 3.4% less and the rate for 16-17-year-olds is 
still worth 8.5% less. 


This means that the value of a full-time minimum wage salary for workers under the age 
of 21 has followed changes in purchasing power in line with the graph below, based on 
a 37-hour week and RPI accumulated inflation rates since 2009. 
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Loss to pay packet for failing to keep pace with inflation 
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This year, the annual value of the rate applicable to 18-20-year-olds is still over £400 
less than it was in 2009 and for 16-17-year-olds it has devalued by over £750. The 
cumulative impact of this devaluation since 2010 has been a loss of earnings at over 
£9,600 for 18-to-20-year-olds and £9,100 and for 16-to-17-year-olds. 
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5.4 Research findings on youth rates 


A more detailed assessment of all these issues was set out in the research entitled 
“Young Adults and the National Minimum Wage” by the New Policy Institute?°, which 
was submitted alongside our evidence in 2017. 


Many of the key findings of that research related to the 21-24-year-old age group. 
However, the following dimensions of the report continue to offer insights relevant to 
younger workers: 


Raising the value of minimum wages for people under 21 has not historically 
harmed employment outcomes 


e Increasing the value of youth minimum wages for people under the age of 21 in 
the UK has not had negative employment effects outside of economic downturns, 
and does not affect young people’s educational choices. 


e Evidence from the UK and abroad indicates that raising the value of the minimum 
wage for teenagers encourages greater labour market activity in this group. 


e The body of evidence on the productivity of young workers is conflicting, and 
shows that productivity and age may not have as straightforward a relationship as 
is often assumed - increasing the value of minimum wages of young people may 
increase their productivity. 


e There is some evidence from both the UK and abroad that a large difference in 
value between youth rates and adult rates leads to the substitution of older 
workers for younger ones. Recent surveys of employers in the UK suggest that the 
current difference between the NLW and the youth rates may risk this occurring. 


Publication bias reduces certainty in the international evidence 


e Reviews of international evidence have shown that increases to minimum wages 
have negative employment effects for young people in countries without age 
differential wage rates. They also indicate that young people experience more 
negative employment effects from changes to wage rates in economic downturns, 
even in countries with age differentials. 


e However, a meta-analysis of the international literature concluded there was 
publication bias towards studies that demonstrated negative employment effects of 
minimum wages, which calls into question the body of evidence. 

e Recent studies corrected methodological issues in earlier studies that found 
negative youth employment effects from changes to the minimum wage in the 
USA. These studies found no negative employment effects for teens, even during 
times of economic downturn. It is possible other international studies showing 
negative employment effects are also the result of flawed methodology. 


233 New Policy Institute, Young Adults and the Minimum Wage, June 2017 
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The majority of evidence from other major European economies demonstrates 
small or insignificant effects from minimum wages on youth employment, however 
differing labour market interventions mean these countries are not directly 
comparable to the UK. 


Abolishing age differentials could bring many benefits to employers 


The rationale for age-based wage differentials views young workers as less 
productive that older workers. This is at odds with the value that many employers 
place on young people. 


Higher wages could encourage higher labour market participation by young people 
in sectors where they are needed, such as social care. 


Paying young people already in employment the same rates as older workers 
would bring an end to ‘divisive’ wage policies which could bring many benefits 
from improved morale, such as lower turnover and higher productivity. 


42 


5.5 Apprentice rate latest developments 


UNISON welcomes the commission’s recent analysis of the apprentice rate, which 
acknowledged much disuse of the rate for certain age groups (just 2% of those aged 25 
or older in their first year) and the contribution of failure to pay for training hours in the 
huge numbers of apprentices not receiving their legal pay. We also see the 
consideration put forward by the commission to bring the apprentice rate in line with the 
youth rate for 16-17-year-olds as at least a positive step. 


However, UNISON also remains of the view that the apprentice minimum wage is 
grossly inadequate and this position appears to have considerable support across both 
unions and employers. In its 2018 survey, the Young Women’s Trust found that three- 
quarters of employers believe that that the rate is too little for apprentices to live on. 


In October 2018, the Commons Education Select Committee added their weight to 
concerns about the paltry rate that currently prevails by recommending” that the 
government “continues to raise the apprentice minimum wage at a rate significantly 
above inflation. In the long-term it should move toward its abolition.” 


The most recent Apprentice Pay Survey” also confirmed the ability and willingness of 
employers to pay well above the apprentice minimum wage, with the finding that the 
median hourly pay for workers in their first year of the lowest grade apprenticeship 
stands at £6.85 — that’s 65% above the apprentice minimum wage. 


And this capacity was further illustrated in February 2021, when Monmouthshire County 
Council announced that it would not just surpass the highest minimum wage rate but 
align the pay of its apprentices with the rates set by the real Living Wage. 


5.6 Research on the apprentice rate 


In 2019, UNISON conducted a Freedom of Information survey on apprenticeships 
among 244 NHS Trusts across England. The responses revealed that almost two out of 
every three trusts paid more than the then prevailing apprentice minimum wage. 


As part of UNISON’s 2018 evidence, UNISON submitted research entitled “Apprentices 
and the Minimum Wage” by the New Policy Institute?®. 


24 Commons Education Select Committee, The Apprenticeships Ladder of Opportunity, October 2018 
5 BEIS, Apprenticeship Pay Survey 2018/19 — Great Britain, January 2020 
26 New Policy Institute, Apprentices and the Minimum Wage, May 2018 
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The conclusions of that research were as follows: 


e Evidence from both the UK and abroad points to the net cost of apprenticeships 
as a key factor in employers’ decision to offer apprenticeships, of which wages 
are just one part. Apprentice productivity, training costs and retention rates post 
apprenticeship all contribute to the net cost of offering apprenticeships, and 
employers’ willingness to incur a cost rather than a profit from apprenticeships. 


e The fact that raising the NUWAR 21% in 2015 had no significant impact on 
apprenticeship starts provides evidence that previously increasing the NUWAR 
did not result in a significant increase in net costs. The significant reduction in 
apprentice starts following the introduction of the Apprentice Levy indicates that 
employers have been far more impacted by this increase in training costs. 


e The 34% reduction of apprenticeship starts for over 25s, driven by a reduction 
in Intermediate (Level 2) apprenticeships, indicates that low wage sectors are 
the most affected, and that employers may have become (at least temporarily), 
more sensitive to the higher wage costs associated with older apprentices, as 
they attempt to offset training costs. 


e The evidence suggests that increases to the NUWAR alone do not impact on 
apprentice starts. However, the NMWAR does not occur in a vacuum, but rather 
in a policy landscape which has seen huge changes that have affected the cost 
of apprenticeships beyond wages. The research reviewed in this report points 
to apprentice wage rates as being a fairly ineffective instrument for influencing 
employers’ offer of apprenticeships. It seems that policy relating to training 
costs may have a far larger impact, although the impact of the Apprentice Levy 
so far seems to be negative. 


e While wage rates may not have a significant impact on the number of 
apprenticeships offered, the differential wage rates may contribute to employer 
behaviour towards apprentices in other ways- such as under compliance 
(whether intentional or not) and substitution of younger, cheaper apprentices for 
older ones. 


e Where apprentice wage rates may also have more influence is over apprentice 
behaviour- both current and potential. While the majority of people who have 
undertaken apprenticeships may not see the wage level as a primary 
motivation, there is evidence that low wages may be dissuading people from 
low-income backgrounds from undertaking apprenticeships to begin with. 


e Higher wages may also improve both completion rates and retention rates. In 
this way, raising wages may indirectly encourage employers to offer more 
apprentice places in the long run, by reducing the net costs of apprenticeships 
as completion and retention rates rise. Improving completion rates is also vital 
to fulfilling the ultimate goal behind policies attempting increasing 
apprenticeships: ensuring a ‘pipeline’ of trained young workers to meet the skills 
needs of the future. 
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5.7 Undermining of the “national living wage” 

UNISON is concerned that the larger the gap between the “national living wage” and 
youth / apprentice rates the greater the incentive to violate equality legislation through 
age discrimination in the recruitment process and substitution of workers on full rates of 
pay. These concerns have been exacerbated by last year’s decision to raise the youth 
rates at an even lower rate than the curtailed “national living wage” increase. 


The cash value of the gap has increased across all the youth and apprentice rates since 
2016, increasing the cost advantage to employers of substituting staff with those on 
lower minimum wage rates. Cost savings to an employer of an apprentice stand at 
£4.61 an hour, for a 16-17-year-old at £4.29 an hour and for an 18-20-year-old at £2.35 
an hour. The cash advantage for an employer of a 16-17-year-old has increased by 
more than £1 an hour since 2016. 


The graph below illustrates this trend. 





Value of gap with NLW 
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As a proportion of the NLW, all rates have been in decline except the apprentice rate 
over the full period. This means that 18-20-year-olds are now on 74% of the NLW rate, 
16-17-year-olds on 52% and apprentices on 48%. 
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These cost advantages to employers come on top of the tax savings they already make 
under National Insurance rules. Employers are not liable for National Insurance 
Contributions for staff under the age of under 21 or apprentices under the age of 25. In 
the short term, employers will also be receiving the £3,000 grant for taking on an 
apprentice before September 2021. 
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Summary 


UNISON’s case for bringing the youth rates up to the Living Wage can be 
summarised as follows: 


o Paying a 21-year-old differently to a 20-year-old for doing exactly the same job 
is a blatant injustice in the workplace; 


o This injustice costs employers in terms of retention, morale and motivation of 
young staff; 


o In reality, employers do not apply the youth rate across large swathes of the 
economy, reflecting concern both with unnecessary complexity and damage to 
morale and productivity caused by differentiation; 


o Unemployment rates have turned up over the last two years but remain at 
relatively low levels for the last decade for 18-24-years-olds and many 16-17- 
year-olds have responded to the downturn by withdrawing from the labour 
market; 


o While the real value of the minimum wage for workers aged 21 and over has 
been maintained over the last decade, inflation has taken major chunks out of 
the value of rates for younger workers. 


The growth in the cash value of the gap between most of the youth / apprentice 
rates and the “national living wage” has grown since 2016, increasing the 
incentive to substitute workers on the full rate. 


Conclusions 


The youth and apprentice rates should be brought up to the level of the Living 
Wage. 


The commission should not allow rates to fall ever further behind the “national 
living wage,” thereby increasing the incentive to violate equality legislation, 
undermine the full rate and reduce employment of staff on the full minimum wage 
rate or above. 


Increases to restore the real value of youth rates to their 2009 level are a 
reasonable minimum target in the short term — 3.4% for 18-20-year-olds and 
8.5% for 16-17-year-olds. 

Bringing the apprentice rate in line with that for the 16-17-year-olds represents a 
minimum step forward. 
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6. ENFORCEMENT OF THE NATIONAL MINIMUM WAGE 


The final chapter of our evidence sets out the issues that UNISON believes are at the 
heart of continued widespread non-compliance, particularly in the social care sector, 
alongside the steps that are necessary to effectively ensure workers receive the wage to 
which they are legally entitled. 


6.1 Sleep-ins and the Supreme Court judgment 


In March 2021, the Supreme Court handed down its judgment on the Royal Mencap 
Society vs Tomlinson Blake case (in which UNISON had provided legal support for its 
member Claire Tomlinson Blake). In its summary of the judgment, the Supreme Court 
website stated: 


“In ascertaining the meaning of the regulation Lady Arden gives weight to the 
recommendations of the Low Pay Commission. This is a statutory body that was set 
up by the 1998 Act and its membership is widely drawn from both sides of industry 
and those with relevant knowledge and expertise. The government is bound by the 
1998 Act to implement the LPCs recommendations about the NMW on matters 
referred to it which require regulation unless it provides reasons to Parliament for not 
doing so. The government accepted the LPC’s recommendation on sleep-in shifts in 
its first report. That recommendation was that sleep-in workers should receive an 
allowance and not the NMW unless they are awake for the purposes of working, and 
the recommendation was repeated in later reports of the LPC. 


Lady Arden concludes that the meaning of the sleep-in provisions in the 1999 
regulations and the 2015 regulations is that, if the worker is permitted to sleep during 
the shift and is only required to emergencies, the hours in question are not included 
in the NMW calculation for time work or salaried hours work unless the worker is 
awake for the purpose of working” 


The 1998 report's recommendations were also heavily cited in the Court of Appeal 
judgment. We previously expressed our immense disappointment with the Low Pay 
Commission for failing to make any reference to the Court of Appeal judgment and 
repeatedly called for a corrective statement to be issued on sleep-ins. Given that we are 
in a situation where a report that is over 20 years has now also been used by the 
Supreme Court to help justify poverty pay for low-paid care workers, the Low Pay 
Commission can no longer stay silent and it must address the issue. 


Therefore, we once again reiterate our request for a statement on the issue by the 
Low Pay Commission. Given the amount of time that has passed we believe that it 
is high time that the Low Pay Commission revises its original policy on 
sleepovers made in its first report. We ask that the Low Pay Commission commit 
to undertake research on sleep-ins and then make recommendations based on 
their conclusions. 
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The social care system has changed immensely since 1998, making it particularly 
surreal that the ruling relies so heavily from a report made in that year. The eligibility 
levels for people to receive social care services have been significantly tightened in 
recent years, meaning that only people with high levels of need now receive care 
services, necessitating more regular support from care workers. 


We believe that the relatively healthy state of the social care system at that time and the 
comparative lack of demands that were placed upon the care workforce undoubtedly 
helped to frame the recommendations that were made. The annual turnover rate 
amongst the care workforce now also stands at 30.4% - one of the highest in the 
economy and a figure that has been steadily increasing in recent years. If the care 
sector had been facing such a recruitment and retention crisis in 1998, we believe that it 
is unlikely that the Low Pay Commission would have produced the same 
recommendations around payment for sleep-ins. 


The Low Pay Commission must once again consider the issue of sleep-ins and 
reconsider its policy. UNISON believes that all the time spent on sleep-in shifts by care 
workers must be considered as working time for the purposes of calculating compliance 
with the minimum wage. Anything short of this is an insult and blow to this incredibly 
low-paid group of workers. 


6.2 NMW records 


UNISON has voiced concerns about the problems with the standard of minimum wage 
records kept by social care employers for many years. We have long argued that poor 
quality minimum wage records act as a significant barrier to pay transparency and help 
to fuel non-payment of the minimum wage in the care sector. Therefore, we naturally 
welcomed the Low Pay Commission joining the Director of Labour Market Enforcement 
in recommending that the Government reviews the regulations on records to be kept by 
an employer, to set out the minimum requirements needed to keep sufficient records. 


In their response to the Low Pay Commission’s recommendation, the government 
stated that it would: 


“review the regulations on records required to be kept by employers to assess 
whether they are detailed enough. We will also consider alternatives to amending the 
regulations, such as reviewing our guidance to employers on what records they 
should keep for the purposes of minimum wage enforcement.” 


However, we have since learnt that the government has not only decided against 
changing the regulations but has also failed to update the guidance to set out the 
minimum requirements needed to keep sufficient records as recommended by the Low 
Pay Commission. This is a deeply disappointing move because it means more 
unscrupulous employers will simply be free to carry on ignoring the guidance and 
continue to provide poor quality or non-existent records. Given that no care employer 
has ever been prosecuted for failing to maintain sufficient records, despite the 
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widespread problem in the sector, we believe that these employers will be able to 
continue to act with impunity. 


Furthermore, BEIS officials have confirmed that hardly any changes have been made to 
the “Minimum Wage Record Keeping” section in the Calculating the Minimum Wage 
guidance. As you can see from the excerpt below, the Low Pay Commission’s 
recommendation has simply been ignored, which is unacceptable: 


“By law, you are required to keep sufficient records to show that you are paying your 
workers at least the minimum wage. There is no definition of what counts as 
‘sufficient’ records. The situation will vary from employer to employer and from 
worker to worker. It is left to your own judgment for each worker. It is for you to judge 
when, for any particular worker, you should keep more detailed or specific records to 
show you are paying at least the minimum wage." 


The Low Pay Commission also cogently highlighted in their compliance report from 
2020 that “one recourse workers have against employers who do not keep adequate 
records or make them available is via employment tribunals. But here the onus is on the 
worker to maintain their own records of working time, and the remedy may only be a 
declaration by the tribunal that the employer has not provided the required information. 
For many workers, this will represent a high bar to action, for an uncertain reward. For 
this reason, it is important that HMRC has sufficient powers to compel employers to 
keep and provide adequate records.” 


The failure by employers to maintain adequate records, their absence or inadequacy is 
also a barrier to enforcement of the NMW for HMRC and the courts as well as 

workers. It is a source of significant injustice that employers should benefit from their 
lax practices at the expense of low-paid workers. The fact that not only are workers 
prevented from accessing their rights, but enforcement may be prevented as a result, 
should be a real concern to the supervising body. The ‘Deutsche Bank case’ ruling at 
the European Court of Justice is an excellent example of how important accurate record 
keeping is (see paras 51-58 in particular). Even though this case related to working 
time, the same principles can and should be applied to the minimum wage given it sets 
out a way of enforcing basic labour rights. 


We therefore call upon the Low Pay Commission to recommend that the government 
clearly sets out in regulations what level of minimum wage records must be kept by 
employers and that they takes steps to force care employers to improve the standard of 
minimum wage records that they maintain. Given the obfuscation by the Government, 
we ask that the Low Pay Commission explicitly calls for legislative change to bring about 
the improvements called for by both the Low Pay Commission and the Director of 
Labour Market Enforcement related to minimum wage records. We also ask that the 
Low Pay Commission calls upon the Government to explain why it failed to act upon the 
recommendation that it accepted in relation to minimum wage records. 
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6.3 Payslips 


Our submission last year highlighted the shortcomings of the Government’s new payslip 
changes that they introduced in 2019. The Low Pay Commission referred to these 
concerns in their compliance report from May 2020. We request that the Low Pay 
Commission recommends that the Government insists that social care employers are 
required to separate out travel time payments on payslips in order to help prevent them 
from potentially masking underpayment, particularly as the government has indicated 
that it will only be changing the guidance for the standard of minimum wage records that 
must be kept and not making any changes to the regulations, despite being asked to do 
so by the Low Pay Commission and the Director of Labour Market Enforcement. 


We would also support a wider review of the effectiveness of the payslip changes 
considering the many concerns highlighted in the Low Pay Commission’s report from 
May 2020. 


6.4 Important tribunal ruling 


In the autumn of 2020, UNISON homecare members, supported by our legal team, were 
involved in a significant and high-profile tribunal ruling around payment for travel time 
and waiting time. 


The ruling highlights another impressive victory for UNISON members and our legal 
team and illustrates the significant amounts of money that low-paid care workers are 
routinely denied thanks to employers refusing to pay them for all their working time. One 
of our members was awarded over £30,000. 


The most important aspect of the ruling from a UNISON perspective is that the tribunal 
judgment recorded UNISON’s written methodology that formed the basis for determining 
what constituted working time for those homecare workers. 


UNISON’s methodology states that travelling time between appointments during the day 
for gaps of up to 60 minutes and waiting time between appointments (on top of any 
travel time that has been completed) for up to 60 minutes are all considered working 
time for the purpose of calculating whether a worker has been paid the minimum wage. 


This is important because we know that some homecare employers would only pay 
travel time for much smaller amounts of time, if at all, and that homecare workers are 
often not paid for any waiting time. 


This judgment should form the basis for how all homecare workers are paid across the 
UK. It should also form the basis for how all homecare services are commissioned by 
local councils across the UK to prevent homecare workers being paid below the 
minimum wage. UNISON has been highlighting the widespread nature of non- 
compliance with the minimum wage amongst the homecare workforce to the Low Pay 
Commission for a number of years now and we hope they can recommend the use of 
this judgment to tackle the scourge of non-compliance amongst this vitally important 
workforce. 
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The tribunal outcome also brings into sharp relief the low level of arrears that HMRC 
routinely identify amongst homecare workers. On average, homecare workers in this 
case were awarded £10,000, with one worker receiving £30,000. By contrast, since 
February 2014, when the government began naming and shaming employers for non- 
compliance with the NMW, just £760,168.20 of arrears has been identified for 4,611 
workers in the adult social care sector - an average of £165 per worker. 


These sums that were reached show the importance of accurate record keeping and 
how this information should be instantly available to workers and HMRC rather than 
having to go through lengthy tribunal cases. 


6.5 Naming and shaming problems 


In our submission last year, we highlighted once again how the government has 
consistently failed to name and shame care providers who are found to owe sizeable 
arrears to care workers. 


At the end of 2020, the government resumed naming and shaming employers for non- 
compliance with the minimum wage. Sixteen care providers were named and shamed 
for failing to pay the minimum wage to 1,678 care workers. This meant that the average 
amount of arrears was just £96.65. 


UNISON’s minimum wage tribunal cases on behalf of care workers identify arrears that 
are far higher than what HMRC have identified for care workers. 


The Social Care Compliance Scheme, which was established in late 2017 and ran 
throughout 2018, paid out over £10m in arrears to care workers, primarily for non- 
payment of travel time, but details of employers and their arrears were kept confidential. 


We ask that the Low Pay Commission recommends an investigation into why the 
arrears identified for care workers in the naming and shaming scheme are so paltry and 
why no care employers owing significant levels of arrears have ever been named and 
shamed. 


The failure of employers to maintain accurate and detailed minimum wage records (and 
the failure of the government to decisively act on the issue) is clearly a contributing 
factor. UNISON believes that steps must be taken to make examples of minimum wage 
transgressors, as it will help to improve minimum wage compliance. 


52 


Summary 


The Supreme Court judgment on payment for sleep-ins drew heavily on the 
stance taken by the Low Pay Commission in a report written more than 20 years 
ago, when the circumstances facing the social care sector were very different to 
those of today. 


The government has failed to carry through the Low Pay Commission’s 
recommendations on record keeping into legislation that can have a serious 
effect on employers seeking to avoid payment. 


Payslip regulations continue to enable employers to avoid offering workers clarity 
on payment for travel time, thereby masking underpayment. 


Recent tribunal rulings have utilised UNISON’s model methodology for 
calculating payments between visits and have demonstrated the paucity of 
arrears that have been collected without this methodology. 


Conclusions 


We ask that the Low Pay Commission commit to undertake research on sleep- 
ins and then make recommendations based on their conclusions. 


We call upon the Low Pay Commission to recommend that the government to 
clearly set out in regulations what level of minimum wage records must be kept 
by employers and not just make changes to guidance. 


We request that the Low Pay Commission recommends that the government 
insists that social care employers are required to separate out travel time 
payments on payslips in order to help prevent them from potentially masking 
underpayment. 


We ask the Low Pay Commission to recommend a wider review of the 
effectiveness of the payslip changes made by the government considering the 
many concerns highlighted in the Low Pay Commission’s report from May 2020. 


The Low Pay Commission should recommend that the homecare tribunal 
judgment highlighted above should form the basis for how all homecare workers 
are paid across the UK. It should also form the basis for how all homecare 
services are commissioned by local councils across the UK to prevent homecare 
workers being paid below the minimum wage. 


We ask that the Low Pay Commission recommends an investigation into why the 
arrears identified for care workers in the naming and shaming scheme are so 
paltry and why no care employers owing significant levels of arrears have ever 
been named and shamed. 
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APPENDIX — UNISON LETTERS ON SUPREME COURT SLEEP-IN JUDGMENT 


Letter to the Low Pay Commission 


i 

Ref: KR/DA/CMC/NB == S 
UNISON 

7 May 2021 the public service union 

UNISON 
Bryan Sanderson Low Pay Commission 8th Floor UNISON Centre 
Fleetbank House 130 Euston Road 
2-6 Salisbury Square London London NW1 2AY 


EC4Y 8JX 
www.unison.org.uk 
Tel: 020 7121 5100 


ge neralsecretary@ unison.co.uk 





Dear Mr Sanderson 
THE NATIONAL MINIMUM WAGE AND SLEEP-IN SHIFTS 


| am writing to you on behalf of the trade union UNISON in response to the Supreme Court 
judgment around sleep-in shifts and pay in March of this year. 


As a union that represents many of the UK’s care workers, we see this decision as a huge 
blow to care staff. For decades the sector has been a notorious haven of low pay, and now 
this judgment adds insult to those whose dedication on the frontline throughout the 
pandemic has been critical to looking after the most vulnerable in society 


Our concerns are shared by employers who recognise the damage that this situation is 
causing to their staff and their ability to deliver services for those in their care. These shared 
concerns prompted UNISON to join forces with Mencap to write to the Prime Minister, 
setting out the actions that we believe are needed to address the crisis, and we enclose a 
copy of that letter for your consideration. 


UNISON will be submitting our evidence on the National Minimum Wage to the Low Pay 
Commission as usual later this month. However, we are writing in advance of that deadline 
as we see it as a matter of urgency that the commission should take action on this issue. 


Specifically, we are asking the commission to reassess the status of sleep-in shifts and 
make clear that the entirety of these shifts should be treated as “working time” for the 
purposes of the National Minimum Wage. 
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We believe that the commission has a particular responsibility to speak out because of the 
extent to which the Court of the Appeal and then the Supreme Court cited the commission in 
its judgments. 


Both courts emphasised the position taken by the Low Pay Commission around its inception 
in a 1998 report on sleep-ins. 


However, the social care system has changed immensely in the more than two decades 
since that report was written. In particular, we would emphasise the following points: 


e The relatively healthy state of the social care system at that time and the comparative 
lack of 
demands that were placed upon the care workforce helped to frame the 
recommendations that were made. 


e The annual turnover rate amongst the care workforce now also stands at 30.4% - one of 
the highest in the economy, a figure that has been steadily increasing in recent years. 


e If the care sector had been facing such a recruitment and retention crisis in 1998, we 
believe that it is unlikely that the Low Pay Commission would have produced the same 
recommendations around payment for sleep-ins. 


e The eligibility levels for people to receive social care services have been significantly 
tightened in recent years, meaning that only people with high levels of need now receive 
care services, necessitating more regular support from care workers. 


Therefore, we ask the commission to urgently review its position on sleep-ins and to rectify 
this new attack on the living standards of some of the lowest paid workers in the UK. 


Yours sincerely, 


Cheng 7 na Ae fa 


Christina McAnea 
UNISON General Secretary 
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Joint letter with Mencap to the Prime Minister 


a 


cap UNISON 


the public service union 





Rt Hon Boris Johnson MP 
Prime Minister 

10 Downing Street 

London 

SW1A 2AA 


16 April 2021 


NATIONAL MINIMUM WAGE, SLEEP-IN SHIFTS AND THE CARE SECTOR 
Dear Prime Minister, 
You will be aware of last month's Supreme Court judgment around sleep-in shifts and pay. 


The decision is a huge blow to care workers. These dedicated staff have been on the 
frontline during this pandemic giving their all to look after the most vulnerable in society 


UNISON and Mencap were on opposite sides during the case. Mencap contested the 
case due to the huge back-pay bill facing the care sector, and UNISON because care 
staff should be paid for all the hours they're at work. But we are united in the same 
vision - a properly funded social care sector. 


Paying staff decent wages is a major part of this. Fair pay means care providers can retain 
the skilled workforce that's essential for excellent care. 


Care workers are already among the lowest paid in the country. The latest Skills for Care 
data shows that some care staff earn less per hour than the average retail assistant, and 
that 22% of care staff are paid at the national minimum wage rates. We need to prevent their 
pay being eroded further. 


That's why action is needed urgently over sleep-in shifts. UNISON and Mencap are urging 
you to amend current rules so sleep-in shifts are defined as working time for the purposes of 
minimum wage law. 


This would ensure pay reflects the reality of what the job actually involves and guarantee 
care providers ensure staff are paid for every hour of their overnight shifts. 


The demands on sleep-in workers are considerable. They're expected to respond to the 
people they support at any time and at a moment's notice during the night. 
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That's why Mencap changed its payment structure in 2017 so sleep-in shifts are paid at 
hourly minimum wage rates. 


Mencap has no plans to reduce payments to staff. But other providers and council 
care commissioners could see the judgment as an opportunity to cut costs including 
wages. The result could be even fewer recruits joining a sector already suffering from 
thousands of vacancies. Minimum wage laws must be amended. 


Both UNISON and Mencap are asking the Low Pay Commission to reassess the status of 
sleep-in shifts. It must be made clear that the entirety of these should be treated as ‘working 
time’. At the very least, we hope you will ask the Low Pay Commission to investigate this 
matter urgently. 


Acute underfunding lies at the heart of why social care is not fit for purpose. Central 
government must make more resources available to local authorities to allow much- 
needed reform. Improving the pay of the care workforce is the most sensible starting 
point. 


Each of us will have a friend or relative who relies on the exceptional support provided by 
social care staff. Or may well need help ourselves one day. This is your chance, Prime 
Minister, to show you value their remarkable work with fair pay. 


Yours sincerely, 


Pko na Mfes A WHN 
Christina McAnea Edel Harris 
General Secretary CEO 


UNISON Mencap 
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